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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. .
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4® Floor, Jeevan Deep
Building, Parliament Street, New Delhi -.110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
¢ Lise or to another factory or from one warehouse to another during the course
cessing of the goods in a warehouse or in storage whether in a factory or in a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. :

(2)  FEE Seured e (rdien) e, 2001 ¥ w9 F et AfRTRE yor dear s-8 A
gfaar ¥, aﬁ&r%ﬁsrf%raﬁ&rﬁﬁﬁf&ﬁm%eﬁﬁw%ﬁsﬁaw-aﬁw@arﬁaaﬁwﬁaﬁ
gt % e sfaa eraew AT ST =Ry SEF AT G T H7 ged offd ¥ sfavq gwT 35-3
ﬁﬁﬁ%w%m%m&ﬁm@wﬁﬁﬁ@ﬁﬂ%m

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above: 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any perinat ublic sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(1i) amount of erroneous Cenvat Credit taken;
(iliy ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Harish Rambharose Nishad,63, Radhika Park, Nr.
Arbuda Nagar, Chandlodia, Ahnﬁedabad(hereinafter referred to as “the appellant”) against
Order-in-Original No. CGST/WT07/HG/303/2022-23 dated 17.08.2022 (hereinafter referred
to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division -

VII, Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AHXPN8714G and engaged in providing services without getting registered with the
service tax department. On scrutiny of the data received from the Central Board of Direct
Taxes (CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income
of Rs. 12,27,833/- during the FY 2014-15, which was reflected under the heads “sales of

services (Value from ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services (as | Service tax not/
per ITR) , Short paid
2014-15 12,27,833/- 1,51,760/-

Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but had neither paid Service Tax nor filed their service
tax ST-3 returns. The appellant were called upon to submit copies of required documents
for assessment for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-
1II/Div-VII/A'bad North/48/Harish/20-21 dated 27.09.2020 demanding Service Tax
amounting to Rs. 1,51,760/- for the period F.Y. 2014-15, under proviso to Sub-Section
(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest
under Section 75 of the Finance Act, 1994; and imposition of late fee/penalties under
Section 77 and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of
service tax for the period from Apr-2015 to June-2017.

2.2 The Show Cause Notice was adjudicated_ex parte vide the impugned order by the
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1,51,760/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY
2014-15. Further (i) Penalty of Rs. 1,51,760/- was imposed on the appellant under
Section 78 of the Finance Act, 1994 ; (ii) Penalty of Rs. 10,000/~ was imposed on the
appellant under Section 77(1)(a) & 77(1)(c) of the Finance Act, 1994 and (iii) Penalty of
Rs. 5,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant stated that he was engaged in business of POP work and trading of
POP material during the F.Y. 2014-15 and his service portion turnover was within
threshold limit. Out of total turnover Rs.12,27,833/-service portion was only
Rs.8,20,560/- and the remaining amount Rs. 4,07,270/- was from sale of POP
material. By mistake ,while filing ITR for the relevant period they shown whole the
amount against service portion. They stated that they are not liable to service tax

and requested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the case was fixed on dated 08.04.2024. Riddhi Doshi, C.A. )

appeared for personal hearing on behalf of the appellant. She informed that his client does POP
work with material. Apart from that he also sells POP material.She further requested for one

week time to submit additional submission. The same have been received on dated 15.04.2024

in this office.

5. 1 have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against the appellant along
with interest aﬁd penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the perio.d FY 2014-15.

6. Now the submission is filed before me. As per the submission, from the ITR-4 filed
for the F.Y. 2014-15, it is seen that they were engaged in POP work and earned total Rs.
12,27,833/-.Figures are shown in opening and closing balance of finished goods which
indicates that they are engaged in trading activity also. From the various sample bills it

is observed that the appellant was selling POP related items along with providing
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service like false sealing, finishing and repairing. They have charged separately for the
sale of goods which is also shown in their P&L statement filed for the relevant period.
They have earned total income of Rs. 4,07,270/- from sale of items i.e. trading. The

activity of sale of goods is covered under the negative list and does not attract service tax as per

section 66D(entry (e) ) of the Finance Act,1994. Same is produced as under:
(e} “trading of goods.”

Further, as per submission, income received for service providing of Rs. 8,20,560/- is

below the permissible SSI exemption limit which is available to them as per Notification no

33/2012-ST dated 20.06.2012. Relevant portion of the same is re-produced as under:

G.S.R..... (E). - In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession of the
Government of India in the Ministry of Finance (Department of Revenue) notification No. 6/2005-Service
Tax, dated the 1st March, 2005, published in the Gazette of India, Extraordinary, Part |, Section 3, Sub-
section (i), vide G.S.R. number 140(E), dated the 1st March, 2005, except as respects things done or
omitted to be done before such supersession, the Central Government, being satisfied that it is necessary
in the public interest so to do, hereby exempts taxable services of aggregate value not exceeding ten
lakh rupees in any financial year from the whole of the service tax leviable thereon under section 668

of the said Finance Act;-

The turnover of sale of goods is Rs. 11,08,614/- in the previous year 2013-14.
Even if the same is considered as works contract service, as per Rule 2A (ii)(B(ii) of the
Service tax(Determination of Value) Rules,2006, the service tax will be payable on 70%
value of the total value of Rs.11,08,614/-which comes out as Rs. 7,76,030/- which is
below threshold limit. Therefore appellant is eligible for benefit of notification No
33/2012-ST dated 20.06.2012.

;n view of the above, I am of the considered view that the activity performed by
the appellant during the F.Y. 2014-15 is not taxable. Since the demand of service tax is
not sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.

7. In view of the above, I set aside the impugned order and allow the appeal.
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The appeal filed by the appellant stands disposed of in above terms.

»
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Manish Kumar
Superintendent(Appeals),
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To,
M/s. Harish Rambharose Nishad, Appellant
63, Radhika Park, Nr. Arbuda Nagar,
Chandlodia, Ahmedabad

| Respondent
The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North
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Copy to: - :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
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